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June 6, 2012 
 
The Honorable Cameron Smyth  
California State Assembly 
State Capitol, Sacramento, CA 95814 

RE: AB 1736—OPPOSE 
Dear Assemblyman Smyth, 
 
Californians Aware (CalAware) strongly opposes AB 1736 as amended March 29, which 
would add the Governor to the list of those law enforcement and security advisors permitted 
by the Brown Act—in subdivision (a) of Government Code Section 54957—to meet with a 
local agency’s legislative body in closed session to consider “matters posing a threat to the 
security of public buildings, a threat to the security of essential public services, including 
water, drinking water, wastewater treatment, natural gas service, and electric service, or a 
threat to the public's right of access to public services or public facilities.” 

 
The Legislative History of the Existing Provision Illustrates Demonstrable Need 
The closed session now authorized in Section 54957 (a) originated in local bodies’ needs for 
confidential briefings by law enforcement authorities in an era when obstructive student sit-in 
occupations of public campus administration offices, to say nothing of bomb threats and 
actual bombings of public buildings generally, were increasingly worrisome.  SB 833 of 1971 
(Holmdahl) was sponsored by the Alameda County Board of Supervisors.  That county, as 
noted in a committee analysis,  

has been a focal point for student protests and “third world” political movements.  
Local legislators and law enforcement personnel have complained over the past 
several years that the Ralph M. Brown Act prevents them from fully carrying out 
their responsibilities. Sponsors of this bill argue that high security trials, bombings of 
public buildings, potentially violent mass protests, all require planning for the 
protection of the public and public employees, which, if discussed in a public meeting 
or publicized in the media, would limit or destroy the effectiveness of such planning. 

SB 833 accordingly authorized closed sessions of local bodies with the attorney general, 
district attorney and/or other local designated law enforcement officials to provide briefings 
in confidence on preventive or reactive measures appropriate to criminal or civil 
disobedience challenges to “the security of public buildings …  the security of essential public 
services … or … the public's right of access to public services or public facilities.” 
 
Twenty years later, in the aftermath of the September 11, 2001 attacks, concern for the 
specific security of local public infrastructure against terrorist damages or disruption led to 
the amendment of this section (by AB 2645 of 2002 (Aanestad)) to add two sets of updated 
specifics: the risk to “essential public services, including water, drinking water, wastewater 
treatment, natural gas service, and electric service,” and the need for confidential  
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consultation with not only law enforcement officials but also “a security consultant or security 
operations manager.”  
 
Few doubted that either of these real-world environments created a need for the kind of 
closed session authority provided by these bills. 
 
There Is No Demonstrated Need for This Bill 
In contrast, nothing has occurred to show that the public’s interest in the security of public 
buildings or services, or its access thereto, suffers from the absence of the Governor from such 
closed sessions.  In fact the actual occurrence of such closed sessions—or the need for them—
is, fortunately, vanishingly rare.  In paying very close attention to questioned or otherwise 
unusual practices under the Brown Act since 1980 in response to queries or complaints from 
the news media or other citizen observers, I cannot recall hearing of a single closed session 
invoking this provision other than a misplaced application of it, which I will discuss 
momentarily. 
 
The lack of demonstrable need for the bill is constitutionally significant.  The California 
Constitution in Article I, Section 3 requires that legislation limiting public access to meetings 
of public bodies contain “findings demonstrating the interest protected by the limitation and the 
need for protecting that interest” (emphasis added).  AB 1736 fails to demonstrate any need 
for its limitation, but instead simply recites as a declaratory non sequitur that  

Without some freedom to protect sensitive information, security is compromised. 
Therefore, the health and safety of the people of California is enhanced by giving 
governing bodies the authority to meet with the Governor in closed meetings to discuss 
security matters that may include sensitive information. 
 

The Bill Seeks to Justify a Brown Act Violation 
The Los Angeles County Board of Supervisors calendared its proposal to introduce this 
legislation less than a week after being named in a Brown Act lawsuit Californians Aware 
filed against it.  The suit contended that the Board had violated the Act in two respects on 
two or more occasions in September 2011.  First, the Board had invoked Government Code 
Section 54957 (a) for a closed session which was not intended to address threats to public 
buildings or infrastructure requiring consultation on preventive law enforcement or security 
measures, but instead was intended to discuss the need for state financial support to meet the 
impact of state inmate transfers back to county jails or probation supervision as a result of the 
“Realignment” process about to take effect.  Second, even if there had been a security 
discussion of the kind authorized by the section, it could not lawfully include the Governor in 
such a nonpublic meeting, and including the Governor was the whole point and the actual 
outcome of the Board’s September meetings. 
 
The Los Angeles District Attorney’s office independently concluded that the meeting, based 
on its actual subject matter alone, quite apart from the Governor’s presence, was unlawful.  
The Board ultimately settled our lawsuit by acknowledging the correctness of our legal 
challenge, committing not to repeat such uses of the closed session, and releasing transcripts  
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of its actual discussions with the Governor.  The transcripts confirm that the discussion was 
not about threats to public buildings, infrastructure or access, but about the financial impacts 
of the Realignment process.  The Governor was separately audio-recorded, according to a 
report in the Los Angeles Times, as jocularly commenting to others in one of the closed 
meetings about the “Brown Act cover story” put out by County Counsel to justify excluding 
the public. 
 
While AB 1736 purports to address a real problem, its real effect would be to lend a sense of 
retroactive justification for private meetings it held with the Governor in which the purported 
focus on threats to public facilities and public access to them was a deliberate act of 
misrepresentation.  If the Governor’s presence really had been essential to address a terrorist 
or other destructive hazard to public facilities, Californians Aware almost certainly would not 
have sued, and would not resist this legislation.  But the fact is that no case has been made in 
more than 40 years that a local government body cannot cope with such threats without 
bringing the Governor into its closed session. 
 
We respectfully but strongly urge you reconsider the appropriateness of AB 1736. 
 
 
Sincerely, 
 
 
 
 
Terry Francke 
General Counsel 
 
 
cc: Chair, Members and Consultant, Senate Committee on Governance and Finance 


